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Founded in 1913, we are the world’s oldest ecological society, with over 6,000 members worldwide. As the
voice of the UK’s ecological community, we communicate the value of ecological knowledge to policymakers
and promote evidence-informed solutions. www.britishecologicalsociety.org

Introduction

1. In line with the expertise of our membership, our response will focus on the questions related to the
nature conservation functions of Natural England, sustainability and biodiversity, and the changing
context since 2006.

How well has Natural England fulfilled the mandate that it currently has? How well do its wide-ranging
functions fit together, and does it have the appropriate powers and resources to perform these functions?

Fulfilling the mandate

2. Natural England’s general purpose, as defined by the NERC Act, is to “ensure that the natural
environment is conserved, enhanced and managed for the benefit of present and future generations,
thereby contributing to sustainable development”. There are a number of different functions within this
mandate, including biodiversity conservation, landscape enhancement, and the promotion of public
access to and enjoyment of the natural environment. We do not have a position on whether or not
Natural England should fulfil a range of functions.

3. Itis difficult to objectively assess how well Natural England has fulfilled its functions, as the Act did not
establish any quantitative benchmarks, for example related to the state of natural capital assets, against
which to judge it.

4. To set Natural England’s mandate in a wider context, it is important to note that recent assessments of
the state of England’s natural environment have painted a mixed picture. England lacks a comprehensive
regular assessment of the state of its natural environment (in contrast to the State of Natural Resources
report for Wales'), with a strong reliance on data supplied by non-governmental organisations’.
However the most recent England Biodiversity Indicators show clear deterioration in the status of both
priority species and species in the wider countryside, and negligible change in the condition of protected
areas (despite an increase in their extent due to new marine designations)®. These trends should be
viewed in the context of the considerable resource constraints placed on Natural England, as outlined
below.

5. The Government’s 2010 review of wildlife sites, Making Space for Nature®, highlighted the importance of
both quality protected sites and landscape-scale measures for the creation of a “resilient ecological
network”. However the trends outlined above indicate both insufficient progress of targeted
conservation measures and the lack of appropriate action in the wider countryside. This is acknowledged
in Natural England’s new conservation strategy, which outlines the need for a “fundamental” shift to

work at a “much larger scale””.

! Natural Resources Wales (2016) State of Natural Resources Report (SONaRR): Assessment of the Sustainable Management of Natural Resources, Technical Report.
2 Hayhow et al. (2016) State of Nature 2016. The State of Nature Partnership.

® Defra (2017) Biodiversity 2020: a strategy for England’s wildlife and ecosystem services — Indicators. Defra, London.

* Lawton, J.H. et al (2010) Making Space for Nature: a review of England’s wildlife sites and ecological network. Report to Defra.

® Natural England (2016) Conservation 21: Natural England’s Conservation Strategy for the 21° Century


http://www.britishecologicalsociety.org/

6. Natural England’s primary mechanism for fulfilling its conservation mandate in the wider countryside has
been the delivery of agri-environment schemes under the Common Agricultural Policy. Across the EU,
while some targeted agri-environment measures have successfully delivered local biodiversity benefits,
for example under the Higher Level Stewardship scheme in England, they have failed to deliver large-
scale environmental improvements®.

7. Developing a post-Brexit system of agricultural support based on the delivery of environmental
outcomes and public goods (such as flood mitigation or recreation) offers an opportunity to improve
environmental outcomes in the wider countryside’. Such a system could cut across Natural England’s
diverse functions, and should be underpinned by collaboration with other agencies with overlapping
mandates, such as the Environment Agency and local authorities, as well as farmers, local communities
and other stakeholders.

Resource constraints

8. A major constraint on Natural England’s recent ability to fulfil its mandate has been the significant cuts
to the agency’s budget since 2010. As an executive non-departmental body, Natural England’s primary
source of funding is grant-in-aid from Defra. This grant has been reduced by roughly 60%, from £263
million in the 2009/10 financial year®, to £106 million in 2016/17°. Correspondingly, the agency’s total
expenditure has fallen from a high of £257 million in 2010/11° to £155 million in 2016/17°*.

9. These budget cuts have led to significant reductions in staffing levels — over 20% since 2010" - and a
corresponding loss of specialist (including ecological) expertise within the organisation. These resource
constraints have had impacts on the ground, for example through the reduction in staff capacity to
spend time in the field. A review of a recent agri-environment scheme found that in seven years only
24% of agreements kept the same adviser, and the lack of follow-up visits limited scheme
effectiveness™.

Is the duty to ‘have regard’ to biodiversity, which is contained within the Act, well understood by those
bodies to whom it applies? Is any further work required to raise awareness of the duty?

10. The Act introduced a duty on all public authorities to have regard to “the purpose of conserving
biodiversity”, defined broadly as being “in relation to a living organism or type of habitat, restoring or
enhancing a population or habitat”.

11. Only one review of the impact of the duty has been conducted, in 2010™, which found that awareness of
the duty varied considerably between different public bodies, and while a wide range of work relating to
biodiversity conservation had been carried out, this could not all be attributed to the duty. Lack of
money, resources, and tailored guidance were identified as key barriers to implementation of the duty.

12. The review made a number of recommendations for improving awareness and implementation of the
biodiversity duty, including encouraging all public bodies to have a corporate biodiversity strategy and to
be able to access appropriate ecological advice, and for Defra to produce sector specific guidance on
implementing the duty. These recommendations have so far not been put into practice by government.
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13. The lack of ecological expertise within local authorities — who have an important role to play in
implementing the biodiversity duty — is of particular concern, with a 2013 study concluding that only
one-third of planning authorities in England have access to in-house expertise®.

14. Guidance available to public bodies on implementing the biodiversity duty is limited and has been
reduced over time. While detailed guidance (182 pages) was produced in 2007*%, this has since been
withdrawn and replaced with a single webpage®, in line with a general consolidation of published
environmental guidance as part of Defra’s Smarter Environmental Regulation Review™.

15. Improved monitoring of the implementation of the biodiversity duty by Defra would assist in
determining whether further work is required to raise awareness of the duty.

What has been the practical impact of the 2006 duty? Is any modification to the duty required as a result
of developments in our understanding of the value of ecosystems and biodiversity since 2006?

Defining biodiversity

16. While understood simply as ‘the variety of life on earth’, biodiversity is a multifaceted concept that can
be defined and measured in different ways. This complexity is illustrated by the Convention on Biological
Diversity (CBD), which defines biodiversity as “the variability among living organisms from all sources
including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of
which they are part; this includes diversity within species, between species and ecosystems.”*®

17. The relative importance placed on these different aspects of biodiversity has changed as different
framings of the purpose of conservation have emerged, underpinned by advances in ecological science®.
While a focus on preserving habitats and species populations (as suggested within the duty) may
prioritise the number of different species (“species richness”), recent approaches that emphasise the
dependence of people on ecosystem processes may place more importance on the diversity of roles
species play within ecosystems (functional diversity)*, and the overall resilience of these ecosystems?.
Recent research suggests that focusing solely on species richness is insufficient to capture changes in
biodiversity in changing environments®.

Ecosystem services and natural capital

18. Since 2006, the concepts of “ecosystem services” (the benefits people derive from the natural world e.g.
food, flood protection or recreation) and “natural capital” (the stock of natural assets from which these
benefits flow, e.g. clean air, water or soil) have become increasingly influential in ecological science and
environmental policy. This approach seeks to quantify and value the societal and economic benefits
derived from the natural world, as exemplified by the UK National Ecosystem Assessment**, and the
work of the government’s Natural Capital Committee®.

19. Natural England’s recent conservation strategy, includes “growing natural capital” as one of its key

principles®. However a duty to conserve natural capital or ecosystem services is not currently enshrined

in English legislation.
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20. It is important to note that neither natural capital nor ecosystem services are synonymous with
biodiversity. The relationship between biodiversity, ecosystem processes and the provision of ecosystem
services is complex and uncertain, as is the relationship between natural capital “assets” and benefits.
Biodiversity can be understood as both an element of natural capital that underpins the provision of
services (and is therefore integral to the maintenance of those assets), and as an output, or benefit in its
own right®®?”?%, Some critics have argued that because of this complexity, biodiversity is often
insufficiently represented in natural capital accounts®.

21. Similarly, with respect to ecosystem services, while studies have suggested that species rich
communities may have a higher level of ecosystem function®’, and there are often synergies between
maintaining and enhancing ecosystem services, and conserving biodiversity, this is not automatically the
case. For example, focusing on protecting pollination services may recognise the importance of wild
bees, but could also focus efforts on the small number of common species that carry out most crop
pollination, at the neglect of rare species that are infrequently observed on crops®'.

Modification to the duty

22. Any modification of the duty to incorporate ecosystem services and/or natural capital, should therefore
be considered as an addition to rather than a replacement of the existing biodiversity duty.

23. An exemplar of this approach is the enhanced “biodiversity and resilience of ecosystems duty” recently
introduced in Wales through the Environment (Wales) Act 2016. Public bodies must “seek to maintain
and enhance biodiversity...and in doing so promote the resilience of ecosystems”, taking into account:
diversity between and within ecosystems, connections between and within ecosystems, scale of
ecosystems, the condition of ecosystems (including their structure and functioning), and the adaptability
of ecosystems. However as this duty is relatively new, its effectiveness has not yet been tested in
practice.

24. While this enhanced duty better reflects current scientific understanding of the value of ecosystems and
biodiversity, it also introduces new challenges of measurement, particularly given the focus on resilient
ecosystems. Resilience can be defined as the degree to which an ecosystem can resist or recover rapidly
from environmental disturbance, and is increasingly recognised as an important feature if ecosystems
are to adapt to a changing climate, withstand shocks and sustain delivery of vital ecosystem services*>*.
However the definition and components of resilience, and its relationship to biodiversity, are subjects of
live scientific debate®. Establishing appropriate measurements and indicators for resilient ecosystems is
therefore a significant challenge™®, although recent advances in biomonitoring technologies offer a
potentially powerful approach®*?.

25. The introduction of a broader natural capital duty could extend beyond biodiversity to include a duty to
maintain and enhance a range of natural capital stocks, including clean water, air and soil. For any such
duty to be effective, it would require a comprehensive framework for measuring, monitoring and valuing
natural capital, including quantifiable scientifically-based target outcomes. Aligning the biodiversity duty
with such an approach could include a corresponding target for biodiversity gain. Defra’s forthcoming 25
Year Environment Plan for England should provide such a framework®.
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How does the English duty to ‘have regard’ to biodiversity compare to the Scottish duty to ‘further’
biodiversity and the enhanced biodiversity duty introduced in Wales in 2016?

26. The four nations of the UK each have slightly different legal biodiversity duties that apply to all public
bodies. Outside of England, these duties are contained within the Nature Conservation (Scotland) Act
2004 (amended by the Wildlife and Natural Environment (Scotland) Act 2011), the Wildlife and Natural
Environment (Northern Ireland) Act 2011, and the Environment (Wales) Act 2016.

27. The legal biodiversity duty in Scotland and Northern Ireland is similar in structure to the English duty, yet
places a more direct obligation on public bodies to “further the conservation of biodiversity”. As outlined
above, the Environment (Wales) Act 2016 introduced an “enhanced” biodiversity duty in Wales.

28. To date there has been no substantive research or evaluation comparing the impact of these different
duties on biodiversity conservation outcomes across the UK. The 2010 Defra review of the English
biodiversity duty found no evidence that the Scottish duty had been more effective at delivering
biodiversity benefits™.

Reporting requirement

29. In Scotland and Wales, the biodiversity duty is enhanced by the requirement that public bodies must
report on how they are implementing and complying with the duty at three-yearly intervals. Introducing
a reporting requirement could provide a simple way of strengthening the English duty.

30. Local authorities in England were previously expected to report against their performance in managing
local wildlife sites, as a proxy for the state of local biodiversity (National Indicator 197)*°. While this
indicator was relatively weak given that it was not related to planning, it was discontinued in 2010, and
there are now no requirements on public authorities to report on any aspect of biodiversity
performance. Reporting requirements could potentially be extended to large businesses, as has been
introduced for greenhouse gas emissions by the Climate Change Act 2008 and the Companies Act 2006
(Strategic Report and Directors’ Report) Regulations 2013%.

31. While introducing a legal reporting requirement will not automatically lead to full implementation of the
biodiversity duty, it provides a clear measure of success. A review of the first round of reporting against
the Scottish duty found that 44% of public bodies had submitted reports, with lack of awareness,
resource constraints and insufficient guidance cited as barriers to greater compliance®. Similarly,
effective monitoring of biodiversity outcomes, not just intended actions, is essential.

Will the structures established by the Act be sufficient to ensure appropriate protection for nature and
environmental standards following Brexit? Are any modifications or changes to the structures established
by the Act required to address the implications of Brexit?

32. The structures established by the NERC Act, coupled with the Government’s proposals in the European
Union (Withdrawal) Bill to transfer all EU law onto the UK statute book, do not currently contain
sufficient provisions to guarantee appropriate protection for environmental standards following Brexit.
While the EU (Withdrawal) Bill may transfer the letter of the law, the loss of the supervisory,
enforcement and scrutiny functions of the European Commission (EC) and the Court of Justice of the
European Union (CJEU), without adequate replacement by domestic alternatives, risks undermining the
effectiveness of legislation and therefore maintenance, let alone improvement, of environmental
standards®.
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33. One of the functions of the EC is to monitor Member State compliance with and implementation of the
commitments made under EU laws; a function that has been particularly active in the environmental
field. This is achieved through regular reporting requirements, and distinctive enforcement powers
including a formal notice from the EC, a Reasoned Opinion, and application to the CJEU, which has the
power to impose financial penalties on Member States. The EC’s citizen’s complaint procedure allows
anyone to alert it to a possible infringement free of charge.

34. In Ministerial statements* and the accompanying notes to the European Union (Withdrawal) Bill*, the
Government has stated that existing domestic legal provisions, primarily the system of judicial review,
will provide the core mechanism for holding Government to account for its legal environmental
obligations following Brexit. However the UK Environmental Law Association (UKELA) has stated that
“judicial review is not equivalent to an independent supervisory body such as the European
Commission”*, and a recent House of Lords inquiry reported that evidence strongly suggested “that an

effective and independent domestic enforcement mechanism will be necessary”*.

35. UKELA have suggested that Brexit offers an opportunity to “innovate and improve on our domestic
mechanisms for ensuring that duties on government and other public bodies are properly
implemented”*. This could include amending reporting requirements from the European Commission to
the UK Parliament and devolved legislatures, or the creation of an institution such as a “Parliamentary
Commissioner for the Environment” to provide independent environmental expertise in the supervision
of government and public bodies, able to resolve disputes and helping Parliament to ensure
accountability.

36. Given the lack of parliamentary time and willingness to introduce wholesale changes to UK
environmental law before Brexit (in line with the principles of the European Union (Withdrawal Bill)),
amendments to the NERC Act could present a possible means of embedding some of the supervisory and
enforcement functions and institutions outlined above into UK law. However without substantial
additional resources, expertise and the establishment of appropriate institutions, this would not replace
the oversight and accountability frameworks performed by EU institutions. Clarity over governance
arrangements and the future role of existing institutions, including Natural England, should be
established as soon as possible.

Are there any further parts of the Act which are currently in force that need to be re-considered as a result
of developments since 2006?

37. Section 41 of the Act requires the Secretary of State to publish a list of “the living organisms or types of
habitat” that are “of principal importance for the purpose of conserving biodiversity” (commonly
referred to as priority species and habitats), and to take steps that are “reasonably practicable” to
further their conservation. Importantly, these species are recognised in the National Planning Policy
Framework*®*’. However, in the context of the resource constraints outlined above, Defra funding to
Natural England is often insufficient to adequately monitor certain species, or conduct research to
understand the reasons for their decline, before even considering practicable, evidence-based
conservation action.

38. This lack of successful conservation action is demonstrated by the index of relative abundance of UK
priority species, which has exhibited a 32% decline since its 1970 baseline, and an 18% decline since
2010°. Similarly, a 2013 expert assessment of priority actions needed for the recovery of species
identified under Section 41 of the Act identified the majority of actions as “yet to start”*®. Amending the
Act to clarify the minimum compliance requirements for Section 41 could help to drive appropriate
action, if accompanied by sufficient resources.
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